BEFORE THE ENVIRONMENTAL APPEALS BO 05
UNITED STATES ENVIRONMENTAL PROTECTION AGENCYWCT 2 5

WASHINGTON, D.C. ;
Clerk, Envimﬂmmt&ﬁpp?i_ds Board
HHITIALS

Inre:

City of Martborough Westcrly NPDES Appeal Nos. 05-05 & 05-09

Wastewater Treatment Facility

NPDES Penmit Ne. MAOG100480

inre:

Town of Maynard Water Pollution NPDES Appcal Nos. (45-00 & 05-12

Conirol Facility

NPDES Permit No. MAOI01001

S ™ i T N

I ve:

Town of Westborough Wastewater NPDES Appeal Nos. 05-07 & 05-08

Treatment Facility

NPDES Permit No. MACGIO0412

ORDER DENYING STAY REQUEST AND
EXTENDING TIME TO FILE RESPONSES

By Motion filed' on October 19, 2005, U.S. EPA Region I (the “Region™) seeks a stay of

the proceedings in the above-captioned matters to allow the Region and at least two of the

' Documents are “filed” with the Board on the date they are received.
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petitioners 1o engage in setilement discussions. See Motien to Stay Proceedings (Oct. 19, 2005)
(“Molion™). More specifically, the Region states that it “has retained a skilled mediator to serve
as & neutral convener for the limited purpose of helping the parties cxplore the possibility of
mediation.” Metion at 3. During this preliminary process, the parties will decide whether
mediation is feasible and, if so, engage in more extensive efforts at seltlement. According to the
Motion, only the Town of Marlborough and Westborough have agreed to participate in this
process, which the Region expects to complete by November 21, 2005, 4. The other two
petitioners in the above-captioned matters, the Town of Maynard and the Qrganization for the
Assabet River (“OAR™), have opted not to participate in mediation, although the Region states
that it has “extended an open offer to Maynard and QAR te enter the mediation at any time they
deem appropriate in the future and will keep the two parties updated on the proceedings.”™ 7,
The Motion states further that:

Abscnt a stay, the parties will be required to divert their time and effort from

mediation to the proceeding before this Board. Therefore, in an effort to conserve

resources and to encourage efficiency and promote judicial economy, the Region

requests that these proceedings be stayed and that the Board cstablish

November 21, 2005 as the date by which the Region will provide the Board with a

report on the status of the mediation proceedings. If the parlies agree to move

forward with the second stage of the mediation process, the Region will request a

further limited stay of the proceedings to allow the parties sufficient time to

conclude mediation.

Jd. al 3-4

? The Motion states that the Town of Maynard has decided to separately consider a
settlement offer made by QAR to the Towns of Maynard, Marlborough, and Westborough, which
is scheduted to expire on Qctober 21, 2005, Motion at 3.
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QAR has filed a motion epposing the Region’s request for a stay” for the following
reasons: (1) because OAR and the town of Maynard have decided not to participate in mediation,
there is no justification for a stay of OAR’s petition for review of the Maynard permit; {2} with
regard to the remaining two permits, there is little likclihood that the mediation will be successful
given the failure of past attempts at resolution; and (3} the prospect of mediation is not a
sufficient basis on which to impose a stay, and is pregjudicial “as delay harms the river by
forestalling compliance with the requisite new permit limits.” OAR Cpposition at 1. QAR
states that it does not oppose an extension of time for the Region to file a response to the
petitions for review in the above-captioned matters until November 21, 2005, “as long as it is
clear that the [Region’s Response] must be filed by that time absent an actual agreement by all

parties to further extend the deadline.” Fd. at 2.

Upon review, the Board agrees with OAR that a stay is net appropriate at the present
time. Given that: (1) only two of the petitioners in this matter, the Towns of Marlborough and
Westborough, have agreed to participate in the mediation assessment; (2) the Towns of
Marlborough and Westborough and the Region have not vet agreed that mediation is appropriate;
and (3) the Board has not yet received information on the outcome of OAR’s outstanding
settlement offcr to the permittees, the Board has decided to deny the request for a stay at this
time. Rather, the Board has decided to extend the deadline for the Region to respond to the
petitions until November 28, 2005. If, by that date, the Region and any of the petitioners in these

matters have decided to pursue mediation, the Board will consider a renewed stay request from

? Motion in Opposition to Stay Proceedings (“OAR Opposition”} (Oct. 20, 2005),
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the Region. If, on the other hand, the parties have decided to end the mediation process, the
Region shall file its responses with the Board no later than November 28, 2005. If the Region
wishes to respotd to the amicus brief to be filed with the Board on November 4, 20035 by the
Conservation Law Foundation, the response must also be filed by November 28, 2005. Finally,
the deadline for the Westborough Treatment Plant Board to respond to the petition filed by QAR
is also extended tlo MNoveniber 28, 2003,

S50 ordered.

Dated: EN“#r NTAL APPEALS BOARD

&@MMZS//MM /ZW f /y/tﬂ?é’

" AnnaL. lgast
Environmental Appeals Judge




CERTIFICATE OF SERVICE

I hercby certify that copies of the foregoing Order Denying Stay Request and Extending
Time to File Responses in the matters of City of Marlborough Westerly Wastewater Treatment
Facility, NPDES Appeal Nos. 05-05 & 05-09; Town of Maynard Water Pollution Control Facility,
NPDES Appeal Nos. 05-06 & 05-12; Town of Wesiborongh Wastewater Treatment Facility,
NPDES Appeal Nos. 05-07 & (5-08, were sent to the following persons in the manner indicated;

By First Class Mail: Joseph M. Hamilton
Mirick, O’ Commell, DeMallie & Lougee, LLP
100 Front Street
Worcester, MA 01608-1477

Pavid Owen, Interim Town Administrator
Department of Public Works

Mumicipal Building, 195 Main Strect
Maynard, MA 01754

Donald L. Anglehart
{zadsby Hannah LLP
225 Franklin Street
Boston, MA 02110

Kenneth L. Kimmell

Bemstein, Cushner & Kimmell, P.C.
585 Boylston Street, Suite 400
Boston, MA 02116

Peter Shelley

John A. Pike

John L. Davenport
Conservation Law Foundation
62 Summer Street

Boston, MA 02110-1016

By Pouch Mail: Samir Bukhan
Office of Regional Counsel
[J.S. EPA, Region 1
1 Congress Street, Suite 1100 (RAA)
Boston, MA 02114-2023

By Interoffice Mail: Stephen Sweeney
Qffice of General Counsel (23554)

Diate: oct 25 200 ZEJEEAJ' L-/Z——— Qﬁf

Anﬁue Duncﬂ
Secretary



